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Dispute Resolution Process for ESA Section 7 Consultations
Communication Plan and Process Checks*
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** Caltrans/FHWA makes the effect, no effect determine for projects.  If a project “may effect” threatened and/or endangered species, or their critical habitat, then informal
consultation may be initiated.  Effective Informal Consultation includes early coordination between FWS and CT/FHWA on methods, analysis, and information to be included
in the Biological Assessments (BA).  The FWS will provide a courtesy critique of presubmittal BAs when requested at least 30 days prior to initiation of formal consultation.
In this review, the FWS will define (a) any deficiencies of completeness (6-elements criteria),  (b) make note of any additional information recommendations to ensure
effective and timely preparation of a biological opinion, and (c) provide feedback on analysis of effects as appropriate.   Completeness of BA package should be established
before formal consultation is initiated.  A request for additional information beyond the “completeness” criteria or minor disagreements on effects analysis should not
preclude the initiation of formal consultation.   However, where substantial issues are anticipated to delay consultation,  early dispute resolution is an option to preclude later
disagreements.  Note: this early feedback  will not influence jeopardy/non-jeopardy determinations, but rather is intended to facilitate the effective preparations of the
information necessary  for such decisions.
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*** In order to comply with Section 7 regulations (50 CFR 402.14(c)), to request formal consultation, the initiation package must meet the following six criteria: 1) a
description of the action being considered; 2) a description of the specific area that may be affected by the action; 3) a description of any listed species or critical habitat
that may be affected by the action; 4) a description of the manner in which the action may affect any listed species or critical habitat, and an analysis of any cumulative
effects; 5) relevant reports, including any environmental impact statements, environmental assessments, biological assessment or other analyses prepared on the proposal;
and 6) any relevant studies or other information available on the action, the affected listed species, or critical habitat.

* The purpose of the dispute resolution flowchart is to represent some key points in the Section 7 consultation process; the intent is not to define a new consultation
process.  However, use of the dispute resolution process is not necessarily limited to the trigger points identified in this flowchart.  This flowchart does not supersede any
existing Federal regulations, and is intended to help clarify existing procedures already in place.
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**** Once the dispute resolution process reaches 1st level management, the time taken to resolve any outstanding issues will not be counted against the overall 135 day
timeframe to complete the biological opinion.  The biological opinion timeframe will be extended proportional to the time required during the dispute resolution process.
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*****  FHWA agrees that the BO relied on the best scientific information available, and that the Terms and Conditions in the Incidental Take Statement comply with the
minor change provision, and are implementable under FHWA’s legal authority and jurisdiction.
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** Once the dispute resolution process reaches 1st level management, the time taken to resolve any outstanding issues will not be counted
against the overall 135 day timeframe to complete the biological opinion.  The biological opinion timeframe will be extended proportional to the time
required during the dispute resolution process.

*  The positions of responsibility for each level of management decision-making in this resolution page are referenced in the dispute resolution
ladder.
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