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I n the Matter of 

Water Quality Certification 

for the 

California Department of Transportation 
Highway 175 - Storm Damage Repair Project: 

WOlD No. 1B09016WNME 

RECEIVING WATER: 
California Department of Transportation 
Tributary to McDowell Creek 

HYDROLOGIC AREA: 

COUNTY: 
FILE NAME: 

Russian River Hydrologic Unit (HU) No.114.00 
Ukiah Hydrologic Sub-Area 114.31 
Mendocino 
COOT Hwy 175, Storm Damage Repair Project 

BY THE EXECUTIVE OFFICER: 

Arnold 
Schwarzenegger 

Govemor 

1. On February 9, 2009, the North Coast Regional Water Quality Control Board 
(Regional Water Board) received an application and $2,477.00 fee from the 
California Department of Transportation (Caltrans), requesting Federal Clean 
Water Act (CWA), section 401, Water Quality Certification for activities related to 
the proposed Highway 175 Storm Damage Repair Project (project). Additional 
project information was received on October 20,2009 and December 29,2009. 
The Regional Water Board provided public notice of the application pursuant to title 
23, California Code of Regulations, section 3858 on January 20, 2010, and posted 
information describing the project on the Regional Water Board's website. No 
comments were received. 

2. The proposed project will cause disturbances to waters of the United States (U.S.) 
and waters of the State associated with ephemeral tributaries to McDowell Creek 
located within the Russian River Hydrologic Unit (HU) No.114.00 (Ukiah Hydrologic 
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Sub-Area 114.31). The proposed project includes five locations along Highway 
175 at post miles' (PM) 5.90, PM 6.48, and PM 9.25/9.40 in Mendocino County. In 
addition, there are two locations at PM 0.20 and PM 0.80 in Lake County; however, 
these locations have been determined not to be jurisdictional waters of the State. 

3. The purposes and objectives of the project are to repair and replace highway fill 
slopes and culverts to protect the roadway from erosion-related structural failures. 
The proposed construction activities will consist of: replacing culverts; installing a 
new drop inlet vault; grading drainage ditches; installing underdrains; replacing 
culverts; extending outlet down-drains; replacing asphalt and road base; installing 
a geosynthetic-reinforced embankment; installing rock slope protection (RSP); and 
conducting slope revegetation and erosion control. The proposed work will result 
in 520 feee (260 linear feet) of temporary impacts to ephemeral tributaries to 
McDowell Creek located at PM 5.90 and PM 9.25. All areas where soil is disturbed 
will be stabilized with appropriate erosion control, and subsequent to the 
completion of the project the disturbed soil areas will be revegetated. 

4. The majority of the project impacts are associated with existing culverts, roadside 
ditches and the installation of RSP. The proposed project will only result in 
approximately 358 feee (179 linear feet) of new permanent impacts to waters of 
the U.S and waters of the State. However, the permanent impacts are associated 
with the installation of a roadside underdrain, culvert upgrade, and RSP in an 
unstable drainage ditch, which are ultimately designed to reduce the amount of 
sediment and improve water quality. Caltrans will utilize Best Management 
Practices (BMPs) for all activities for stream work, proper erosion and sediment 
control , and pollution prevention during construction. The proposed project activity 
is scheduled to be conducted during the summer of 2012. In addition, all project 
activities will only be performed during the dry weather months between May 15 
and October 15. 

5. Caltrans has applied for authorization from the U.S. Army Corps of Engineers 
(USACE) to perform the project under their Nationwide Permit NO.3 (maintenance) 
pursuant to Clean Water Act, section 404. In addition, Caltrans has applied to the 
California Department of Fish and Game for a 1602 Lake and Streambed 
Alteration Agreement. Caltrans has determined that this project is categorically 
exempt from California Environmental Quality Act (CEQA) review (Class 1 
Categorical Exemption). In addition, Regional Water Board staff also determined 
that this project is categorically exempt from CEQA review (Class 1 Categorical 
Exemption) and anticipate filing a Notice of Exemption. 

Receiving Water: Ephemeral tributaries to McDowell Creek 
Russian River Hydrologic Unit No.114.00 
Ukiah Hydrologic Sub-Area 114.31 
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Filled or Excavated Area: Permanent impacts: 358 feet2 of new permanent impacts 
Temporary impacts: 520 feet2 of temporary construction 
impacts 

Total Linear Impact: 

Dredge Volume: 

Latitude/Longitude: 

Expiration: 

Permanent impacts: 179 linear feet of new permanent 
impacts 
Temporary impacts: 260 linear feet of temporary 
construction impacts 

None 

38.9713 N/123.0219 W 

March 3, 2015 

ACCORDINGLY, BASED ON ITS INDEPENDENT REVIEW OF THE RECORD, THE 
REGIONAL WATER BOARD CERTIFIES THAT THE CAL TRANS - HIGHWAY 175 -
STORM DAMGE REPAIR PROJECT, WOlD NO.1 B09016WNME, AS DESCRIBED IN 
THE APPLICATION WILL COMPLY WITH SECTIONS 301,302, 303, 306 AND 307 OF 
THE CLEAN WATER ACT, AND WITH APPLICABLE PROVISIONS OF STATE LAW, 
PROVIDED THAT CAL TRANS COMPLIES WITH THE FOLLOWING TERMS AND 
CONDITIONS: 

1. This certification action is subject to modification or revocation upon administrative 
or judicial review; including review and amendment pursuant to Water Code 
section 13330 and title 23, California Code of Regulations, section 3867. 

2. This certification action is not intended and shall not be construed to apply to any 
discharge from any activity involving a hydroelectric facility requiring a Federal 
Energy Regulatory Commission (FERC) license or an amendment to a FERC 
license unless the pertinent certification application was filed pursuant to title 23, 
California Code of Regulations, section 3855, subdivision (b) and the application 
specifically identified that a FERC license or amendment to a FERC license for a 
hydroelectric facility was being sought. 

3. The validity of any non-denial certification action (actions 1 and 2) shall be 
conditioned upon total payment of the full fee required under title 23, California 
Code of Regulations, section 3833, unless otherwise stated in writing by the 
certifying agency. 

4. The Regional Water Board shall be notified in writing each year at least five 
working days (working days are Monday - Friday) prior to the commencement of 
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ground disturbing activities and major concrete pours, with details regarding the 
construction schedule, in order to allow staff to be present onsite during installation 
and removal activities, and to answer any public inquiries that may arise regarding 
the project. 

5. Except as may be modified by any preceding conditions, all certification actions are 
contingent on: a) the discharge being limited and all proposed revegetation being 
completed in strict compliance with the Applicant's project description, and b) 
compliance with all applicable requirements ofthe Basin Plan. 

6. Caltrans shall construct the project in accordance with the project described in the 
application and the findings above, and shall comply with all applicable water 
quality standards. 

7. Any change in the implementation of the project that would have a significant or 
material effect on the findings, conclusions, or conditions of this Order must be 
submitted to the Executive Officer of the Regional Water Board for prior review and 
written approval. 

8. Caltrans shall provide Regional Water Board staff access to the project site to 
document compliance with this order. 

9. Caltrans shall provide a copy of this order and attachments to the contractor and 
all subcontractors conducting the work, and require that copies remain in their 
possession at the work site. Caltrans shall be responsible for work conducted by 
its contractor or subcontractors. 

10. All activities and BMPs shall be implemented according to the submitted 
application and the conditions in this certification. 

11. All conditions required by this Order shall be included in the Plans and 
Specifications prepared by Caltrans for the Contractor. In addition, Caltrans shall 
require compliance with all conditions included in this Order in the bid contract for 
this project. 

12. BMPs for erosion, sediment and turbidity control shall be implemented and in place 
at commencement of, during and after any ground clearing activities, construction 
activities, or any other project activities that could result in erosion or sediment 
discharges to surface water. The BMPs shall be implemented in accordance with 
the CCSBMPM and all contractors and subcontractors shall comply with the 
CCSBMPM. 

California Environmental Protection Agency 

Recycled Paper 



Ms. Sandra Rosas -5- March 3, 201 0 
California Department of Transportation 

13. Caltrans shall take photos of all areas disturbed by project activities, including all 
excess materials disposal areas, after rainfall events that generate visible runoff 
from these areas in order to demonstrate that erosion control and revegetation 
measures are present and have been installed appropriately and successfully in 
accordance with the CCSBMPM. A brief report containing these photos shall be 
submitted within 60 days of the rainfall event that generated runoff from the 
disturbed areas. In addition, Caltrans shall provide photos of the completed work 
to the appropriate Regional Water Board staff person, in order to document 
compliance. Reports shall be provided for each year of construction and a final 
report shall be provided for the season subsequent to the completion of the project. 
Additional reports throughout construction and the wet season may be required as 
requested by Regional Water Board staff. 

14. Caltrans shall utilize wildlife-friendly 100% biodegradable erosion control products. 
Photodegradable synthetic products are not considered biodegradable. Caltrans 
shall not use or allow the use of permanent erosion control products that contain 
synthetic (e.g., plastic or nylon) netting or materials. Permanent erosion control 
products are considered to be products left in place for two years or more or after 
the project is completed. If Caltrans finds that erosion control netting or 
products have entrapped or harmed wildlife at the site, the product shall be 
removed and replaced with wildlife-friendly biodegradable products. Caltrans shall 
not use or allow the use of soil stabilization products that contain synthetic 
materials within waters of the United States or waters of the State at any time. 

15. The Resident Engineer shall hold on-site water quality permit compliance meetings 
(similar to tailgate safety meetings) to discuss permit compliance, including 
instructions on how to avoid violations and procedures for reporting violations. The 
meetings shall be held at least every other week, and particularly before forecasted 
storm events and when a new contractor or subcontractor arrives to begin work at 
the site. The contractors, subcontractors and their employees, as well as any 
inspectors or biological monitors assigned to the project, shall be present at the 
meetings. Caltrans shall maintain dated sign-in sheets for attendees at these 
meetings, and shall make them available to the Regional Water Board on request. 

16. If, at any time, an unauthorized discharge to surface water (including wetlands, 
rivers or streams) occurs, or any water quality problem arises, the associated 
project activities shall cease immediately until adequate BMPs are implemented. 
The Regional Water Board shall be notified promptly and in no case more than 24 
hours after the unauthorized discharge or water quality problem arises. 

17. No debris, soil, silt, sand, bark, slash, sawdust, rubbish, cement or concrete or 
concrete washings, welding slag, oil or petroleum products, or other organic or 
earthen material from any construction or associated activity of whatever nature, 

California Environmental Protection Agency 

Recycled Paper 



Ms. Sandra Rosas -6- March 3 2010 
California Department of Transportation 

other than that authorized by this Order, shall be allowed to enter into or be placed 
where it may be washed by rainfall into waters of the State. 

18. Water which has come into contact with wet concrete during construction shall be 
captured and disposed of in appropriate locations at least 100 linear feet beyond 
waters of the State. No excess concrete or concrete washings shall be allowed to 
contact waters of the State. In addition, all concrete contact water disposal 
locations as well as concrete washout basins shall have adequate BMPs in 
accordance with the Caltrans Construction Site Best Management Practices 
Manual (CCSBMPM). 

19. All materials used for cleaning concrete from tools and equipment, and any wastes 
generated by this activity, shall be adequately contained to prevent contact with 
soil and surface water and shall be disposed of properly within a clearly designated 
area at least 100 linear feet beyond waters of the State 

20. When operations are complete, any excess material or debris shall be removed 
from the work area and disposed of properly and in accordance with the Special 
Provisions for the project and/or Standard Specification 7-1.13, Disposal of 
Material Outside the Highway Right of Way. Caltrans shall submit to the Regional 
Water Board the satisfactory evidence provided to the Caltrans engineer by the 
Contractor referenced in Standard Specification 7-1.13. 

21. Work in flowing or standing surface waters, unless otherwise proposed in the 
project description and approved by the Regional Water Board, is prohibited. If 
construction dewatering of groundwater is found to be necessary, Caltrans shall 
use a method of water disposal other thah disposal to surface waters (such as land 
disposal) or the Caltrans shall apply for coverage under the Low Threat Discharge 
Permit or an individual National Pollutant Discharge Elimination System (NPDES) 
Permit and receive notification of coverage to discharge to surface waters, prior to 
the discharge. 

22. Fueling, lubrication, maintenance, storage and staging of vehicles and equipment 
shall be outside of waters of the United States and the State. Fueling, lubrication, 
maintenance, storage and staging of vehicles and equipment shall not result in a 
discharge or a threatened discharge to any waters of the State or the United 
States. At no time shall the Applicant use any vehicle or equipment which leaks 
any substance that may impact water quality. 

23. In the event of any violation or threatened violation of the conditions of this Order, 
the violation or threatened violation shall be subject to any remedies, penalties, 
process or sanctions as provided for under applicable state or federal law. For the 
purposes of section 401 (d) of the Clean Water Act, the applicability of any state 
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law authorizing remedies, penalties, process or sanctions for the violation or 
threatened violation constitutes a limitation necessary to assure compliance with 
the water quality standards and other pertinent requirements incorporated into this 
Order. In response to a suspected violation of any condition of this certification, 
the State Water Board may require the holder of any federal permit or license 
subject to this Order to furnish, under penalty of perjury, any technical or 
monitoring reports the State Water Board deems appropriate, provided that the 
burden , including costs, of the reports shall bear a reasonable relationship to the 
need for the reports and the benefits to be obtained from the reports. In response 
to any violation of the conditions of this Order, the Regional Water Board may add 
to or modify the conditions of this Order as appropriate to ensure compliance. 

24. The Regional Water Board may add to or modify the conditions of this Order, as 
appropriate, to implement any new or revised water quality standards and 
implementation plans adopted or approved pursuant to the Porter-Cologne Water 
Quality Control Act or section 303 of the Clean Water Act. 

25. The Russian River watershed is listed on the State of California Clean Water Act 
Section 303(d) list as impaired for sediment and temperature . Given that roads are 
a responsible source of sediment in the watershed (directly, from surface erosion, 
and , indirectly, by triggering landslides) a good first step can be made by focusing 
on reducing sediment from roads in the watershed. Reducing road-related 
sediment should be made a high priority. In addition, activities that impact the 
riparian zone and riparian vegetation are identified as sources contributing to 
increased stream temperatures. At present, there are no watershed-specific Total 
Daily Maximum Load (TMDL) implementation plans for this watershed. If a TMDL 
implementation plan is adopted prior to the expiration date of this Order, the 
Regional Water Board may revise the provisions of this Order to address actions 
identified in such action plan. 

26. This Order is not transferable. In the event of any change in control of ownership 
of land presently owned or controlled by the Applicant, the Applicant shall notify the 
successor-in-interest of the existence of this Order by letter and shall forward a 
copy of the letter to the Regional Water Board. The successor-in-interest must 
send to the Regional Water Board Executive Officer a written request for transfer 
of this Order to discharge dredged or fill material under this Order. The request 
must contain the following : 

a. requesting entity's full legal name 
b. the state of incorporation, if a corporation 
c. address and phone number of contact person 
d. description of any changes to the project or confirmation that the successor-in

interest intends to implement the project as described in this Order. 
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27. The authorization of this certification for any dredge and fill activities expires on 
March 3, 2015. Conditions and monitoring requirements outlined in this Order are 
not subject to the expi(ation date outlined above, and remain in full effect and are 
enforceable. 

28. Please contact Jeremiah Puget of our staff at (707) 576-2835 or 
jpuget@waterboards.ca.gov if you have any questions. 

Catherine Kuhlman 
Executive Officer 

Web link: 

Original sent to: 

Copies sent to: 

State Water Resources Control Board Order No. 2003-0017 -DWQ, 
General Waste Discharge Requirements for Dredge and Fill 
Discharges That Have Received State Water Quality Certification 
can be found at: 
http://www.waterboards.ca.gov/board_decisions/adopted_orders/w 
ater _ quality/2003/wqo/wq02003-00 17 .pdf 

Ms. Sandra Rosas, COOT, P.O. Box 911, Marysville, CA 95901 

Ms. Jane Hicks, U.S. ACOE, Regulatory Functions, 
1455 Market Street, San Francisco, CA 94103-1398 

U.S. Army Corps of Engineers, District Engineer, 
601 Startare Drive, Box 14, Eureka, CA 95501 

Mr. Alfred Kannely, COOT, P.O. Box 911, Marysville, CA 95901 
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NOTIFICATION NO. R1-09-0039 
(1 encroachment) 

ARNOLD SCHWARZENEGGER. Governor 

RECEIVED 
JUN 18 'LU09 

D. F. G. - EUREKA 
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AGREEMENT REGARDING PROPOSED LAKE OR STREAMBED ALTERATION 

THIS AGREEMENT, entered into between the State of California, Department of Fish and 
Game, hereinafter called DFG, and Mr. Frank Demling, representing the California 
Department of Transportation, hereinafter jointly and severally called the Entity (Responsible 
Party), is as follows: 

WHEREAS, pursuant to Division 2, Chapter 6 of the California Fish and Game Code 
(Code), the Responsible Party, on February 4,2009 notified DFG of the intention to divert or 
obstruct the natural flow of, or change the bed, channel, or bank of, or use material from the 
streambed of, the following waters: Unnamed Tributary to McDowell Creek, thence Dooley 
Creek, thence the Russian River, thence the Pacific Ocean, in the County of Mendocino. This 
water is located at Latitude 38.9713/Longitude 123.0228 (Section 24, T13N, R11W); Mount 
Diablo Base and Meridian, in the Hopland USGS 7.5-minute quadrangle; and 

WHEREAS, DFG has determined that without implementation of the conditions contained within 
this Agreement, such operations may substantially adversely affect eXisting fish and wildlife 
resources including, but not limited to: steelhead, and other non-game and game fishes, foothill 
yellow-legged frog and other amphibians, reptiles, mammals, birds, and other aquatic and 
riparian species. 

THEREFORE, DFG hereby proposes measures to protect fish and wildlife resources 
during the Responsible Party's work. The Responsible Party hereby agrees to accept and 
conduct all activities in accordance with the following: 

ADMINISTRATIVE PROVISIONS: 

1) If the Responsible Party's work changes from that stated in the notification specified above, 
this Agreement is no longer valid and a new notification shall be submitted to DFG. Failure to 
comply with the provisions of this Agreement and with other pertinent Code sections, including but 
not limited to Sections 5650, 5652, 5901, 5937, and 5948, may result in prosecution. 

2) Nothing in this Agreement authorizes the Responsible Party to trespass on any land or 
property, nor does it relieve the Responsible Party of responsibility for compliance with applicable 
federal, state, or local laws or ordinances. A consummated Agreement does not constitute DFG 
endorsement of the proposed operation, or assure DFG's concurrence with permits required from 
other agencies. 

3) The provisions contained in this Agreement constitute the limit of activities agreed to and 
resolved by this Agreement. The signing of this Agreement does not imply that the Responsible 
Party is precluded from doing other activities at the site. However, activities not specifically 
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agreed to and resolved by this Agreement shall be subject to separate notification pursuant to 
Code Section 1600 ef seq. 

4) In accordance with Code Section 1605, the Responsible Party may request one extension of 
this Agreement, provided that the request is made in writing prior to the expiration of its original 
term. DFG shall grant the extension if the appropriate extension fee is paid unless it determines 
that the Agreement requires modification because the measures conta ined in the Agreement no 
longer protect the fish and wildlife resources that the activity may substantially adversely affect. 
If the Responsible Party fails to request the extension prior to the Agreement's termination then 
the Responsible Party shall submit a new notification with fees and required information to OFG. 
Any activity conducted under an expired Agreement is a violation of Code Section 1600 et seq. 

5) The Responsible Party shall provide a copy of this Agreement to all contractors, 
subcontractors, and the Responsible Party's project supervisors. Copies of the Agreement and 
any amendment thereto shall be readily available at work sites at all times during periods of active 
work and must be presented to any OFG personnel , or personnel from another agency upon 
demand. 

6) OFG reserves the right to enter the project site at any time to ensure compliance with 
measures and/or monitoring of this Agreement, provided OFG: a) provides 24 hours advance 
notice; and b) allows the Responsible Party or representatives to participate in the inspection 
and/or monitoring. This condition does not apply to DFG enforcement personnel . 

7) All provisions of this Agreement remain in force throughout the term of the Agreement. Any 
provisions of the Agreement may be amended or the Agreement may be terminated at any time 
provided such amendment and/or termination are agreed to in writing by both parties. Mutually
approved amendments become part of the original Agreement and are subject to all previously 
negotiated provisions. 

8) It is understood OFG will enter into this Agreement for purposes of establishing protective 
features for fish and wildlife. The decision to proceed with the project is the sole responsibility of 
the Responsible Party. It is further agreed all liability and/or incurred cost related to or arising out 
of the Responsible Party's project and the fish and wildlife protective measures of this Agreement, 
remain the sole responsibility of the Responsible Party. The Responsible Party agrees to hold 
harmless the State of California and OFG against any related claim made by any party or parties 
for personal injury or any other damages. 

9) This Agreement is not intended as an approval of a project or of specific project features by 
DFG. Independent review and recommendations wilt be provided by DFG as appropriate on 
those projects where local , state, or federal permits or other environmental reports are required . 

10) Suspension and Cancellation. OFG may suspend or cancel this Agreement if DFG 
determines that circumstances warrant suspension or cancellation. The circumstances that might 
warrant suspension or cancellation include, but are not limited to, the following : 

a) Failure by the Responsible Party, or his/her employees, agents, representatives, 
contractors , and/or subcontractors, to comply with any of the terms and measures of this 
Agreement. 

b) DFG determines that the information the Responsible Party provided to DFG to develop 
this Agreement, or the information contained in a notification, is incomplete or inaccurate. 
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c) DFG obtains new information that shows the work authorized by this Agreement could 
substantially adversely affect fish and wildlife resources, notwithstanding Responsible 
Party's compliance with the Agreement. 

d) DFG determines that measures to protect fish and wildlife resources different from those 
included in this Agreement are necessary to protect those resources. 

e) There is a substantial change in conditions. For purposes of this Agreement, "substantial 
change in conditions" shall mean one or more of the following: 1) the work described in 
this Agreement is substantially changed; 2) conditions affecting fish and wildlife resources 
substantially change; and/or 3) the work conducted under this Agreement have adversely 
affected, or will adversely affect, fish and wildlife resources, notwithstanding that 
Responsible Party has complied, or will comply with, the terms and measures of this 
Agreement. 

Scope of Suspension. At the discretion of DFG, any action to suspend this Agreement may 
be limited in scope to address the specific problem or problems resulting in the suspension. 
Hence, DFG may limit the suspension to specified work or specified areas. DFG shall notify 
Responsible Party of any suspension of the Agreement, or any part thereof, in writing. Any 
suspension shall take effect immediately upon receipt of such notice by Responsible Party, or in 
accordance with the instructions contained in the notice. Such notice will identify the reason or 
reasons for the suspension, the actions necessary to correct the problem, and the scope of the 
suspension. 

Reinstatement Following Suspension. DFG may lift any suspension when it has determined 
that Responsible Party has adequately addressed the problem or problems resulting in the 
suspension and that reinstatement of the Agreement will not cause harm to fish and wildlife 
resources. 

Other Laws Regarding Habitat and Species Protection. 

11) No direct or indirect impacts shall occur to any threatened or endangered species as a result 
of implementing the project or the project's activities. If any threatened or endangered species 
could be impacted by the work proposed, the Responsible Party shall obtain the required state 
and federal permits. This Agreement does not authorize the take of any federal or state 
threatened or endangered species. 

12) The California Endangered Species Act (CESA) (Code Sections 2050 to 2097) is 
administered by DFG and prohibits the take of plant and animal species designated by the Fish 
and Game Commission as either threatened or endangered in the state of California. 

13) If the project could result in the "take" of a state listed threatened or endangered species, 
the Responsible Party has the responsibility to obtain from DFG, a California Endangered 
Species Act Permit (CESA 2081 Permit). DFG may formulate a management plan that will avoid 
or mitigate take. If appropriate, contact the DFG CESA coordinator at (530) 225-2300. 

14) The U.S. Army Corps of Engineers (Corps) has permitting requirements for certain instream 
projects under Section 404 of the Federal Clean Water Act. If this project features the placement 
of dredged or fill materials into the channels of streams (below the ordinary high water mark) that 
are waters of the United States, a permit may be required by the Corps. If your project needs a 
permit from the Corps, you will also need to obtain a Water Quality Certification pursuant to 
Section 404 of the Federal Clean Water Act from the Regional Water Quality Control Board 

(over) 
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(Regional Water Board). In addition, if your project will involve disturbance within or discharges of 
pollutants to waters of the State of California, the Regional Water Boards may require a permit, 
whether or not the Corps requires a permit. If there is any question regarding the possibility of the 
project meeting the above limitations, the Responsible Party should contact the Corps and the 
Regional Water Board prior to beginning work. This Agreement in no way represents permitting 
requirements by the Corps or the Regional Water Board. II is the responsibility of the 
Responsible Party to contact the Corps, and to comply with the provisions of any Section 404 
permit issued, if required by the Corps. Similarly, it is the responsibility of the Responsible Party 
to contact the Regional Water Board and to comply with the provisions of any Section 401 
Certification, Regional Water Board Waste Discharge Requirements or waiver of Waste 
Discharge Requirements issued by the Regional Water Board. 

15) The Responsible Party may have certain other responsibilities pursuant to the Federal 
Endangered Species Act resulting in mitigative project features required by the U.S. Fish and 
Wildlife Service and/or National Marine Fisheries Service. 

16) The Responsible Party shall comply with all litter and pollution laws. All contractors, 
subcontractors and employees shall also obey these laws and it shall be the responsibility of the 
Responsible Party to ensure compliance. 

OPERATIONAL PROVISIONS 

NOTIFICATION MATERIALS AND PROJECT DESCRIPTION: 

17) Except where otherwise stipulated in this Agreement, all work shall be in accordance with the 
information submitted with Notification No. R1-09-0039 as modified or amended as of February 4, 
2009, including work plans, photos, drawings, Waters of the United States Delineation and 
Waters of the United States Impact Ana/ysis both singed on January 23, 2009, received on 
February 4, 2009. 

18) This Agreement pertains to one encroachment on State Route 175 at Post Mile 5.90: removal 
of the damaged 24 inch culvert/down-drain and installation of a new 24-inch culvert/down-drain, 
installation of a new underdrain leading to the culvert inlet and installation of rock slope protection 
at the culvert oullet. 

PROJECT TIMING AND COORDINATION: 

19) The work period for this project shall be June 1 though October 15. Work may be conducted 
in or near the stream during the late season work period (October 15 through November 1), 
provided adherence to all conditions in this Agreement and a) - d) below. 

a) The Responsible Party shall complete any unfinished encroachment work, including 
erosion control measures, within 24 hours of DFG directing the Responsible Party to do 
so. 

b) Prior to any work at a site, the Responsible Party shall stock-pile erosion control materials 
at the site. All bare mineral soil exposed in conjunction with crossing construction, 
deconstruction, maintenance or repair or removal shall be treated for erosion immediately 
upon completion of work on the crossing, and prior to the onset of precipitation capable of 
generating runoff. Erosion control shall consist of at least 2 to 4 inches straw mulch with 
greater than 90% coverage and 100 Ibs/acre equivalent barley seed. 

( 
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c) Grading, excavating and other ground-disturbing activities conducted during the late 
season work period shall cease when precipitation is sufficient to generate overland flow 
off the work site, These activities shall not resume until the work site dries and the threat 
of sediment delivery to the streams abates. 

d) When a 7 -day National Weather Service forecast of rain includes a minimum of 5 
consecutive days with any chance of precipitation, 3 consecutive days with a 30% or 
greater chance of precipitation, or 2 consecutive days of 50% or greater chance of 
precipitation, the Responsible Party shall finish work underway at the encroachment and 
refrain from starting any new work prior to the rain event. 

20) The Responsible Party shall contact DFG by phone at (707) 441-2075 or fax (707) 441-2021 
within the 7-day period preceding the beginning of work permitted by this Agreement. Information 
to be disclosed shall include Agreement number and the anticipated start date. The Responsible 
Party shall contact DFG by phone at (707) 441-2075 or fax (707) 441-2021 within thirty days of 
completion of the work permitted by this Agreement. 

GENERAL CONDITIONS FOR ALL ENCROACHMENTS 

21) Equipment shall not operate in a live (flowing) stream or wetted channel except as may be 
necessary to construct and remove in-stream structures to catch and contain water (i.e. 
cofferdams) to divert stream flow and isolate the work site, or as otherwise specifically provided 
for in this Agreement. 

22) Any existing channel flows shall be cleanly bypassed around the worksite. To allow 
amphibians which may be utilizing the proposed work areas time to out-migrate, dewatering of the 
work areas shall occur at least 14 days prior to any vegetation or soil disturbance. Proposed 
operations shall not result in dewatering of the natural channel downstream of the worksite. 

23) No fill material shall be placed within a stream except as specified in this Agreement. Pit-run 
rock may be used as bedding material for permanent culverts. No native fill shall be placed in a 
live stream. Any fill material used shall be placed andlor removed in such a manner that it shall 
cause no sediment discharge or siltation in the stream. 

24) Any equipment or vehicles driven andlor operated adjacent to the stream channel shall be 
checked and maintained daily to prevent leaks of materials that, if introduced to water, could be 
deleterious to aquatic life, wildlife, or riparian habitat. 

25) Adequate and effective erosion and siltation control measures shall be used to prevent 
sediment or turbid or silt-laden water from entering streams. Where needed, the Responsible 
Party shall use native vegetation or other treatments including jute netting, straw wattles, and 
geotextiles to protect and stabilize soils. 

26) All bare mineral soil exposed in conjunction with crossing construction, deconstruction, 
maintenance or repair, shall be treated for erosion prior to the onset of precipitation capable of 
generating run-off or the end of the yearly work period, whichever comes first. Restoration shall 
include the seeding and mulching of all bare mineral soil exposed in conjunction with 
encroachment work. Erosion control shall consist of at least 2 to 4 inches of weed-free straw 
mulch. To encourage natural revegetation of disturbed riparian or wetland areas, no seeding 
shall occur within the excavated areas proposed for sediment removal. No annual (Italian) 
ryegrass (Latium mul/morum) shall be used anywhere within the project work area. 

(over) 
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27) Encroachments and associated structures, fills, and other exposed soils shall be armored as 
needed to protect fill, abutments, and the stream channel and banks from erosion. Armoring shall 
be comprised of rock riprap, large woody debris (LWD), or other non-polluting materials and shall 
be constructed to remain in place during periods of high flow events. When used on permanent 
culverts, armoring shall extend at least as high as the top of the culvert, and shall prevent bank 
erosion by extending a sufficient distance upstream and downstream along the banks. 

28) Encroachments shall be constructed, deconstructed, repaired and maintained in a manner 
that prevents headcutting or downcutting of the stream channel by installing grade control such as 
riprap, woody debris, or through other effective measures. 

29) Disturbance or removal of vegetation shall not exceed the minimum necessary to complete 
operations. No trees shall be cut or removed from the worksite. 

30) The Responsible Party shall provide site maintenance including, but not limited to, re
applying erosion control to minimize surface erosion and ensuring drainage structures, 
streambeds and banks remain sufficiently armored and/or stable. 

31) Structures and associated materials not designed to withstand high seasonal flows shall be 
removed to areas above the ordinary high water mark before such flows occur or the end of the 
yearly work period, whichever comes first. 

32) Refueling of equipment and vehicles and storing, adding or draining lubricants, coolants or 
hydraulic fluids shall not take place within or near streambeds, banks or channels. All such fluids 
and containers shall be disposed of properly. Heavy equipment parked near streambeds, banks 
or channels shall use drip pans or other devices (i.e., absorbent blankets, sheet barriers or other 
materials) as needed to prevent soil and water contamination. 

33) The clean-up of all petroleum and/or chemical spills shall begin immediately. DFG shall be 
notified immediately by the Responsible Party of any spills and shall be consulted regarding 
clean-up procedures. 

34) No debris, soil, silt, sand, bark, slash, sawdust, rubbish, cement or concrete washings, oil or 
petroleum products, or other organic or earthen material from any logging, construction, or 
associated activity of whatever nature shall be allowed to enter into or be placed where it may be 
washed by rainfall or runoff into Waters of the State. When operations are completed, any excess 
materials or debris shall be removed from the work area. 

SITE SPECIFIC CONDITIONS 

35) Permanent culverts shall extend lengthwise completely beyond the toe of fill. Permanent 
culverts and their outfall structures shall be aligned with the stream channel, as wide as or wider 
than the channel width, and shall be placed with the bottom set at or slightly below the natural 
streambed elevation to the maximum extent feasible. If permanent culverts cannot be set to 
grade, they shall have downspouts and/or energy dissipators below the outfall as needed to 
effectively control erosion. Downspouts shall be securely attached to the culvert and staked or 
otherwise anchored to the fill slope. 

( 
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36) If water is present during construction, the Responsible Party shall divert all stream flow and 
completely isolate and dewater the culvert and work site. Any diversion structures shall be 
constructed of non-polluting materials including sand bags, rock, and/or plastic tarps. Flowing 
water shall be cleanly bypassed and/or prevented from entering the work area through pumping 
or gravity flow, and cleanly returned to the stream below the work area. Flow diversions shall be 
done in a manner that shall prevent pollution and/or siltation and provides flows to downstream 
reaches. 

This Agreement becomes effective on the date of DFG's signature and terminates 5 years 
from the effective date. 

CONCURRENCE 

RESPONSIBLE PARTY 

ignature) 

(Print Name) 

\4a~'EC\ '\N::..~~~/ CA.1.:T\z.o..~s. 
(Title/Organization) I 

(Date) 

CALIFORNIA DEPARTMENT OF FISH AND GAME 

A&;tiA§,Habitat Conservation Program Manager 
if/Northern Region 

(Date) I I 

Prepared by: Staff Environmental Scientist Rick Macedo on April 23, 2009. 

(over) 
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REPLY TO 

Regulatory Division 

DEPARTMENT OF THE ARMY 
SAN FRANCISCO DISTRICT, U.S. ARMY CORPS OF ENGINEERS 

1455 MARKET STREET 

SAN FRANCISCO, CALIFORNIA 94100·1398 

APR 6 2009 

SUBJECT: File Number SPN-2009-00069 N 

r. 
M.S. Lupe Jimenez 
California Department of Transportation 
2389 Gateway Oaks Drive (MS-15) 
Sacramento, California 95833 

,-
Dear .t>.¥'. Jimenez: 

This letter is written in response to your submittal of February 4, 2009, concerning 
Department of the Anny authorization for the State Route 175 Storm Damage Repair Project at 
Post Mile 5.90, near Hopland, in Mendocino County, California. 

Based on a review of the information you submitted, your project qualifies for 
authorization under Department of the Army Nationwide Pennit 23 for Approved Categorical 
Exclusions (72 Fed. Reg. 11092, March 12,2007), pursuant to Section 404 of the Clean Water 
Act (33 U.S.c. Section 1344). See Enclosure 1. All work shall be completed in accordance with 
the plans and drawings titled "Impacts Map, Location 1, Cal trans MEN/LAK Stonn Damage 
Project, Mendocino County" dated July 7, 2008. 

At post mile 5.9 on State Route 175, a slipout has damaged 200 feet of roadway. The 
project would replace the existing culvert and downdrain system in kind. An open metal pipe 
drainage inlet at the existing culvert inlet would be replaced in kind. The damaged roadway 
would be rebuilt and an underdrain would be installed on the roadside to prevent underseepage in 
the future. 

This lctter authorizes you to pennanently impact approximately 0.006 acres of ephemeral 
stream pennanently to install 100 feet of 6-inch underdrain uphill of the drainage inlet that would 
channel water to the new culvert. This letter also authorizes you to temporarily impact 0.003 
acres of ephemeral stream to replace the culvert and downdrain system. 
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The project must be in compliance with the General Conditions cited in Enclosure 2 for 
this Nationwide Permit authorization to remain valid. Non-compliance with any condition could 
result in the suspension, modification or revocation of the authorization for your project, thereby 
requiring you to obtain an Individual Pennit from the Corps. This Nationwide Permit 
authorization does not obviate the need to obtain other State or local approvals required by law. 

This authorization will remain valid for two years from the date of this letter unless the 
Nationwide Permit is modified, suspended or revoked. If you have commenced work or are 
under contract to commence work prior to the suspension, or revocation of the Nationwide 
Permit and the project would not comply with the resulting Nationwide Permit authorization, you 
have twelve (12) months from that date to complete the project under the present terms and 
conditions of the Nationwide Permit. Upon completion of the project and all associated 
mitigation requirements, you shall sign and return the Certification of Compliance, Enclosure 3, 
verifying that you have complied with the terms and conditions of the permit 

To ensure compliance with this Nationwide Permit authorization, the following special 
conditions shall be implemented: 

1. This authorization will not be effective until you have obtained a Section 401 water 
quality certification from the North Coast Regional Water Quality Control Board (RWQCB). 
You shall submit a copy of the certification to the Corps prior to the commencement of work. 

2. You shall notify the Corps in writing of the anticipated start and stop dates of 
construction, at least 5 days prior to the initiation of construction. 

3. If there are any changes in the project design, materials, or construction methods prior 
to construction, those modifications must be approved by the Corps in writing. 

4. During construction, erosion control materials, including silt fences, erosion control 
blankets/mats, and sandbags will be on hand and utilized as deemed necessary. 

5. Mitigation for impacts to waters of the U.S., including wetlands, shall be accomplished 
by revegetating temporarily impacted areas with appropriate locally collected native upland forbs 
and grasses adapted for the site's conditions. 

6. You shall provide a post-construction report 45 days after the completion of 
construction activities . The report shall include a description and photos of the site prior to 
construction and the condition of the site after construction. 
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Should you have any questions regarding this matter, please call Andrea Meier of our 
Regulatory Division at 415-503-6798. Please address all correspondence to the Regulatory 
Division and refer to the File Number at the head of this letter. If you would like to provide 
comments on our pennit review process, please complete the Customer Survey Form available 
online at hup://per2.nwp.usace.army.millsurvey.html. 

Enclosures 

Copies furnished : 

CA RWQCB, Santa Rosa, CA 
CA DFG, Redding, CA 

Sincerely, 

0~'(P~-
~Jane M. Hicks 

Chief, Regulatory Division 



Enclosure 3: 

Nationwide Permit General Conditions 

Note: To qualify for NWP authorization, the prospective permittee must comply with the following general conditions, as 
appropriate, in addition to any regional or case-specific conditions imposed by the division engineer or district engineer. 
Prospective permittees should contact the appropriate Corps district office to determine if regional conditions have been imposed 
on an NWP. Prospective permittees should also contact the appropriate Corps district office to determine the status of Clean 
Water Act Section 401 water quality certification and! or Coastal Zone Management Act consistency for an NWP. 

1. Navigation. (a) No activity may cause more than a minimal adverse effect on navigation. (b) My safety lights and signals 
prescribed by the U.S. Coast Guard, through regulations or otherwise, must be installed and maintained at the permittee's 
expense on authorized facilnies in navigable waters of the United Slates. (c) The permittee understands and agrees that, if future 
operations by the Uniled States require the removal, relocation, or other alteration, of the structure or work herein authorized, or 
if, in the opinion of the Secretary of the Army or his authorized representative, said structure or work shall cause unreasonable 
obstruction to the free navigation of the navigable waters, the permittee will be required, upon due notice from the Corps of 
Engineers, to remove, relocate, or aner the structural work or obstructions caused thereby, without expense to the Unned States. 
No claim shall be made against the United States on account of any such removal or aneration. 

2. Aquatic Life Movements. No activity may substantially disrupt the necessary life cycle movements of those species of aquatic 
life indigenous to the waterbody, including those species that normally migrate through the area, unless the activity's primary 
purpose is to impound water, Culverts placed in streams must be installed to maintain low flow conditions. 

3. Spawning Areas. Activities in spawning areas during spawning seasons must be avoided to the maximum extent practicable. 
Activities that result in the physical destruction (e.g., through excavation, fill, or downstream smothering by substantial turbidity) 
of an important spawning area are not authorized. 

4. Migratory Bird Breeding Areas. Activities in waters of the United States that serve as breeding areas for migratory birds must 
be avoided to the maximum extent practicable. 

5. Shellfish Beds. No activity may occur in areas of concentrated shelHish populations, unless the activity is directly related to a 
shellfish harvesting activity authorized by NWPs 4 and 48. . 

6. Suitable Material No activity may use unsuitable material (e.g., trash, debris, car bodies, asphalt, etc.). Material used for 
construction or discharged must be free from toxic pollutants in toxic amounts (see Section 307 of the Clean Water Act). 

7. Water Supply Intakes. No activity may occur in the proximity of a public water supply intake, except where the activity is for the 
repair or improvement of public water supply intake structures or adjacent bank stabilization. 

8. Adverse Effects From Impoundments. If the activity creates an impoundment of water, adverse effects to the aquatic system 
due to accelerating the passage of water, andlor restricting its flow must be minimized to the maximum extent practicable. 

9. Management of Water Flows. To the maximum extent practicable, the preconstruction course, condition, capacity, and location 
of open waters must be maintained for each activity, including stream channelization and storm water management activ~ies, 
except as provided below. The activity must be constructed to withstand expected high flows. The activity must not restrict or 
impede the passage of normal or high flows, unless the primary purpose of the activity is to impound water or manage high flows. 
The activity may alter the preconstruction course, condition, capacity, and location of open waters if it benefits the aquatic 
environment (e.g. , stream restoration or relocation activ~ies). 

10. Fills Within 100-Year Floodplains. The activity must comply with applicable FEMA·approved state or local floodplain 
management requirements. 



11. Equipment. Heavy equipment working in wetlands or mudflats must be placed on mats, or other measures must be taken to 
minimize soil disturbance. 

12. Soil Erosion and Sediment Controls. Appropriate soil erosion and sediment controls must be used and maintained in effective 
operating condition during construction, and all exposed soil and other fills, as well as any work below the ordinary high water 
mark or high tide line, must be permanently stabilized at the earliest practicable date. Permittees are encouraged to pertorm work 
within waters of the United States during periods of low-flow or no-flow. 

13. Removal of Temporary Fills. Temporary fills must be removed in their entirety and the affected areas returned to pre
construction elevations. The affected areas must be revegetated, as appropriate. 

14. Proper Maintenance. Ally authorized structure or fill shall be properly maintained, including maintenance to ensure public 
safety. 

15. Wild and Scenic Rivers. No activity may occur in a component of the National Wild and Scenic River System, or in a river 
offICially designated by Congress as a "study river" for possible inclusion in the system while the river is in an official study 
status, unless the approprIate Federal agency with direct management responsibility for such river, has determined in writing that 
the proposed activity will not adversely affect the Wild and Scenic River designation or study status. Information on Wild and 
Scenic Rivers may be obtained from the appropriate Federal land management agency in the area (e.g., National Park 
Service, U.S. Forest Service, Bureau of Land Management, U.S. Fish and Wildlne Service). 

16. Tribal Rights. No activity or its operation may impair reserved tribal rights, including, but not limited to, reserved water rights 
and treaty fishing and hunting rights. 

17. Endangered Species. (a) No activity is authorized under any NWP which is likely to jeopardize the continued existence of a 
threatened or endangered species or a species proposed for such designatlon, as identlfied under the Federal Endangered 
Species Act (ESA), or which will destroy or adversely modify the critical habitat of such species. No activity is authorized under 
any NWP which "may affect" a listed species or critical habitat, unless Section 7 consultation addressing the effects of the 
proposed activity has been completed. (bl Federal agencies should follow their own procedures for complying with the 
requirements of the ESA. Federal permittees must provide the district engineer with the appropriate documentation to 
demonstrate compliance with those requirements. (c) Non-federal permittees shall notify the district engineer if any listed species 
or designated critical habitat might be affected or is in the vicinity of the project, or if the project is located in designated critical 
habitat, and shall not begin work on the activity until notified by the district engineer that the requirements of the ESA have been 
satisfied and that the activity is authorized. For activities that might affect Federally-listed endangered or threatened species or 
designated critical habitat, the pre-construction nomication must include the name(s) of the endangered or threatened species 
that may be affected by the proposed work or that utilize the designated critical habitat that may be affected by the proposed 
work. The district engineer will determine whether the proposed activity "may affect" or will have "no effect" to listed species and 
designated critical habitat and will notify the non-Federal applicant of the Corps' determination within 45 days of receipt of a 
complete pre-construction notification. In cases where the non-Federal applicant has identified listed species or critical habitat 
that might be affected or is in the vicinity 01 the project, and has so notified the Corps, the applicant shall not begin work until the 
Corps has provided nomication the proposed activities will have "no effect" on listed species or critical habitat, or until Section 7 
consu~ation has been completed. (d) As a result of formal or informal consultation with the FWS or NMFS the district engineer 
may add species specific regional endangered species conditions to the NWPs. (e) Authorization of an activity by a 
NWP does not authorize the "take" of a threatened or endangered species as defined under the ESA. In the absence of separate 
authorization (e.g., an ESA Section 10 Permit, a Biological Opinion with "incidental take" provisions, etc.) from the U.S. FWS or 
the NMFS, both lethal and non-lethal "takes" of protected species are in violation of the ESA. Information on the location of 
threatened and endangered species and their critical habitat can be obtained directly from the offices of the U.S. FWS and NMFS 
or their world wide Web pages at httpJ/www.fws.govfand htto:I/www.noaa.qovlfisheries.html respectively. 

18. Historic Properties. (a) In cases where the district engineer determines that the activity may affect properties listed, or eligible 
for listing, in the National Register of Historic Places, the activity is not authorized, until the requirements of Section 106 of the 



National Historic Preservation kt (NHPA) have been satisfied. (b) Federal permittees should follow their own procedures for 
complying with the requirements of Section 106 of the National Historic Preservation Act. Federal permittees must provide Ihe 
district engineer with the appropriate documentation to demonstrate compliance with those requirements. (c) Non-federal 
permtttees must submit a pre-construction notification to the district engineer if the authorized activity may have the potential to 
cause effects to any historic properties listed, determined to be eligible for listing on , or potentially eligible for listing on the 
National Register of Historic Places, including previously unidentified properties. For such activities, the preconstruction 
notification must state which historic properties may be affected by the proposed work or include a vicinity map indicating the 
location of the historic properties or the potential for the presence of historic properties. Assistance regarding information on the 
location of or potential for the presence of historic resources can be sought from the State Historic Preservation Officer or Tribal 
Historic Preservation Officer, as appropriate, and the National Register of Historic Places (see 33 CFR 330.4(g)). The district 
engineer shall make a reasonable and good faith effort to carry out appropriate identification efforts, which may include 
background research. consultation. oral history interviews, sample field investigation, and field survey. Based on the information 
submitted and these efforts, the district engineer shall determine whether the proposed activity has the potential to cause an 
effect on the historic properties. Where the non-Federal applicant has identified historic properties which the activity may have 
the potential to cause effects and so notified the Corps, the non-Federal applicant shall not begin the activity until notified by the 
district engineer either that the activity nas no potential to cause effects or that consultation under Section 106 of the NHPA has 
been completed. (d) The district engineer will notify the prospective permittee witnin 45 days of receipt of a complete 
preconstruction no@cationwnether NHPA Section 106 consultation is required. Section 106 consultation is not required wnen 
the Corps determines that the activity does not have the potential to cause effects on historic properties (see 36 CFR 800.3(a)). If 
NHPA section 106 consultation is required and will occur, the district engineer will notify the non-Federal applicant that he or she 
cannot begin work until Section 106 consultation is completed . (e) Prospective permittees should be aware that section 11 Ok of 
the NHPA (16 U.S.C. 470h-2(k)) prevents the Corps from granting a permit or other assistance to an applicant who, with intent to 
avoid the requirements of Section 106 of the NHPA, has intentionally significantly adversely affected a historic property to which 
the permit would relate, or having legal power to prevent it, allowed such significant adverse effect to occur, unless the Corps, 
after consultation with the Advisory Council on Historic Preservation (ACHP), determines that circumstances justify granting such 
assistance despite the adverse effect created or permitted by the applicant. If circumstances justify granting the assistance, the 
Corps is required to notify the ACHP and provide documentation specifying the circumstances, explaining the degree of damage 
to the integrity of any historic properties affected, and proposed mitigation. This documentation must include any views obtained 
from the applicant, SHPOITHPO, appropriate Indian tribes if the undertaking occurs on or affects historic properties on tribal 
lands or affects properties of interest to those tribes, and other parties known to have a legitimate interest in the impacts to the 
permitted activity on historic properties. 

19. Designated Critical Resource Waters. Critical resource waters include, NOAA-designated marine sanctuaries, National 
Estuarine Research Reserves, state natural heritage sites, and outstanding national resource waters or other waters officially 
designated by a state as having particular environmental or ecological significance and identified by the district engineer after 
notice and opportunity for public comment. The district engineer may also designate additional critical resource waters after 
notice and opportunity for comment. (a) Discharges of dredged or fill material into waters of the United States are not authorized 
by NWPs 7, 12, 14, 16, 17,21,29,31,35,39,40,42,43,44,49, and 50 for any activity within, or directly affecting, critical 
resource waters, including wetlands adjacent to such waters. (b) For NWPs 3, 8, 10, 13, 15, 18, 19, 22, 23, 25, 27, 28, 30, 33, 
34, 36, 37, and 38, notification is required in accordance with general condition 27, for any activity proposed in the designated 
critical resource waters including wetlands adjacent to those waters. The distrfct engineer may authorize activities under these 
NWPs only after it is determined that the impacts to the critfcal resource waters will be no more than minimal. 

20. Mitigation. The district engineer will consider the following factors when determining appropriate and practicable mitigation 
necessary to ensure that adverse effects on the aquatic environment are minimal: (a) The activity must be designed and 
constructed to avoid and minimize adverse effects, both temporary and permanent, to waters of the United States to the 
maximum extent practicable at the project site (i.e., on site). (b) Mitigation in all its forms (avoiding, minimizing, rectifying, 
reducing, or compensating) wiJl be required to the extent necessary to ensure that the adverse effects to the aquatic environment 
are minimal. (c) Compensatory mitigation at a minimum one-for-one ratio will be required for all wetland losses that exceed 1/1 ° 
acre and require preconstruction notification, unless the district engineer determines in writing that some other form of mitigation 
would be more environmentally appropriate and provides a project specific waiver of this requirement. For weiland losses of 1/1 0 
acre or less that require pre-construction notification, the district engineer may determine on a case-by-case basis that 



compensatory mitigation is required to ensure that the activity results in minimal adverse effects on the aquatic environment. 
Since the likelihood of success is greater and the impacts to potentially valuable uplands are reduced, weiland restoration should 
be the first compensatory mitlgation option considered. (d) For losses of streams or other open waters that require pre
construction notifICation, the district engineer may require compensatory mitigation, such as stream restoration, to ensure that the 
activity resuHs in minimal adverse effects on the aquatic environment. (e) Compensatory mitigation will not be used to increase 
the acreage losses allowed by the acreage limits of the NWPs. For example, if an NWP has an acreage limit of 112 acre, it cannot 
be used to authorize any project resulting in the loss of greater than 112 acre of waters of the United States, even if compensatory 
mitigation is provided that replaces or restores some of the lost waters. However, compensatory mitigation can and should be 
used, as necessary, to ensure that a project already meeting the established acreage limits also satisfies the minimal impact 
requirement associated with the NWPs. {ij Compensatory mitigation plans for projects in or near streams or other open waters 
wi!! normally include a requirement for the establishment, maintenance, and legal protection (e.g., conservation easements) of 
riparian areas next to open waters. In some cases, riparian areas may be the onty compensatory mitigation required. Riparian 
areas should consist of native species. The width of the required riparian area will address documented water quality or aquatic 
habitat loss concerns. Normalty, the riparian area will be 25 to 50 feet wide on each side of the stream, but the district engineer 
may require slightly wider riparian areas to address documented water quality or habitat loss concerns. Where both wetlands and 
open waters exist on the project site, the district engineer will determine the appropriate compensatory mitigation (e.g., riparian 
areas and/or wetlands compensation) based on what is best for the aquatic environment on a watershed basis. In cases where 
riparian areas are determined to be the most appropriate form of compensatory mitigation, the district engineer may waive or 
reduce the requirement to provide weiland compensatory mitigation for wetland losses. (g) Permittees may propose the use of 
mitigation banks, in-lieu fee arrangements or separate activity specific compensatory mitigation. In all cases, the mitlgation 
provisions will specify the party responsible for accomplishing andlor complying with the mitigation plan. (h) Where certain 
functions and services of waters of the United States are permanently adversety affected, such as the conversion ot a forested or 
scrub-shrub wetland to a herbaceous weiland in a permanently maintained utility line right-of-way, mitigation may be required to 
reduce the adverse effects of the project to the minimal level. 

21. Water Quality. Where States and authorized Tribes, or EPA where applicable, have not previously certified compliance of an 
NWP with CWA Section 401 , individual 401 Water Quality CertifICation must be obtained or waived (see 33 CFR 330.4(c)). The 
district engineer or State or Tribe may require additional water quality management measures to ensure that the authorized 
activity does not result in more than minima! degradation of water quality. 

22. Coastal Zone Management. In coastal stales where an NWP has not previously received a state coastal zone management 
consistency concurrence, an individual state coastal zone management conSistency concurrence must be obtained, or a 
presumption of concurrence must occur (see 33 CFR 330.4(d)). The district engineer or a State may require additional measures 
to ensure that the authorized activity is consistent with state coastal zone management requirements. 

23. Regional and Case-By-Case Conditions. The activity must comply with any regional conditions that may have been added by 
the Division Engineer (see 33 CFR 330.4(e)) and with any case specific conditions added by the Corps or by the state, Indian 
Tribe, or U.S. EPA in its section 401 Water Quality Certification, or by the state in ~s Coastal Zone Management Act consistency 
determination. 

> 
24. Use 01 Multiple Nationwide Permits. The use of more than one NWP for a single and complete project is prohibited, except 
when the acreage loss of waters of the United States authorized by the NWPs does not exceed the acreage limit of the NWP with 
the highest specified acreage limit. For example, n a road crossing over tidal waters is constructed under NWP 14, with 
associated bank stabil ization authorized by NWP 13, the maximum acreage loss of waters of the United States for the total 
project cannot exceed W-acre. 

25. Transfer of Nationwide Permit Verifications. If the permittee sells the property associated with a nationwide permit verification , 
the permittee may transfer the nationwide permit verification to the new owner by submitting a letter to the appropriate Corps 
district office to validate the transfer. A copy of the nationwide permit verification must be attached to the leiter, and the letter 
must contain the following statement and signature: ''When the structures or work authorized by this nationwide permit are still in 
existence at the time the property is transferred, the terms and conditions of this nationwide permit, including any special 
conditions, will continue to be binding on the new owner(s) of the property. To validate the transfer of this nationwide permit and 



the associated liabilities associated with compliance with its terms and conditions, have the transferee sign and date below." 

(Transferee) ____ _ 
(D.I.I ___ _ 

26. Compliance Certification. Each permittee who received a NWP verification from the Corps must submit a signed certification 
regarding the completed work and any required mitigation. The certification form must be forwarded by the Corps wrth the NWP 
verificatkm letter and will include: (a) A statement that the authorized work was done in accordance with the NWP authorization, 
including any general or specnic condrtions; (b) A statement that any required mitigation was completed in accordance with the 
permit conditions; and (c) The signature of the permittee certifying the completion of the work and mitigation. 

27. Pre-Construction Notification. (a) Timing. Where required by the terms of the NWP, the prospective permittee must notify the 
district engineer by submitting a pre-construction notification (PCN) as early as possible. The district engineer must determine n 
the PCN is complete within 30 calendar days of the date of receipt and, as a general rule, will request additional information 
necessary to make the PCN complete only once. However, if the prospective permittee does not provide all of the requested 
information, then the district engineer will notify the prospective permittee that the PCN is still incomplete and the PCN review 
process will not commence until all of the requested information has been received by the district engineer. The prospective 
permittee shall not begin the activity until either: (1) He or she is notified in writing by the district engineer that the activity may 
proceed under the NWP with any special conditions imposed by the district or division engineer; or (2) Forty-five calendar days 
have passed from the district engineer's receipt of the complete peN and the prospective permittee has not received written 
notice from the district or division engineer. However, if the permittee was required to notify the Corps pursuant to general 
condition 17 that listed species or critical haMat might be affected or in the vicinity of the project, or to notify the Corps pursuant 
to general condition 18 that the activity may have the potential to cause effects to historic properties, the permittee cannot begin 
the activity until receiving written notification from the Corps that is "no effect" on listed species or "no potential to cause effects" 
on historic properties, or that any consu~ation required under Section 7 of the Endangered Species Act (see 33 CFR 330.4(nl 
andlor Section 106 of the National Historic Preservation (see 33 CFR 330.4(g)) is completed. Also, work cannot begin under 
NWPs 21 , 49, or 50 until the permittee has received written approval from the Corps. If the proposed activity requires a written 
waiver to exceed specified limits of an NWP, the permittee cannot begin the activity until the district engineer issues the waiver. I! 
the district or division engineer notifies the permittee in writing that an individual permit is required within 45 calendar days of 
receipt of a complete PCN, the permittee cannot begin the activity until an individual permit has been obtained. Subsequently, 
the permittee's right to proceed under the NWP may be modified, suspended, or revoked only in accordance with the procedure 
set forth in 33 CFR 330.5(d)(2). (b) Contents of Pre-Construction Notification: The PCN must be in writing and include the 
following information: (1) Name, address and telephone numbers of the prospective permittee; (2) Location of the proposed 
project; (3) A description of the proposed project; the project's purpose; direct and indirect adverse environmental effects the 
project would cause; any other NWP(s), regional general permit(s), or individual permit(s) used or intended to be used to 
authorize any part of the proposed project or any related activity. The description should be sufficiently detailed to allow the 
district engineer to determine that the adverse effects of the project will be minimal and to determine the need for compensatory 
mrtigation. Sketches should be provided when necessary to show that the activity complies with the terms of the NWP. (Sketches 
usually clarify the project and when provided result in a quicker decision.); (4) The PCN must include a delineation of special 
aquatic sites and other waters of the United States on the project site. Weiland delineations must be prepared in accordance with 
the current method required by the Corps. The permittee may ask the Corps to delineate the special aquatic sites and other 
waters of the United States, but there may be a delay n the Corps does the delineation, especially if the project site is large or 
contains many waters of the United States. Furthermore, the 45 day period will not slart until the delineation has been submitted 
10 or completed by the Corps, where appropriate; (5) If the proposed activity will result in the loss of greater than 1/1 0 acre of 
wetlands and a PCN is required, the prospective permittee must submit a statement describing how the mitigation requirement 
will be satisfied. k; an alternative, the prospective permittee may submit a conceptual or detailed mitigation plan. (6) If any listed 
species or designated critical habitat might be affected or is in the vicinity of the project, or if the project is located in deSignated 
critical habitat, for non-Federal applicants the PCN must include the name{s) of those endangered or threatened species that 
might be affected by the proposed work or utilize the designated critical habitat that may be affected by the proposed work. 
Federal applicants must provide documentation demonstrating compliance with the Endangered Species Act; and (7) For an 
activity that may affect a historic property listed on, determined to be eligible for listing on, or potentially eligible for listing on, the 
National Register of Historic Places, for non-Federal applicants the PCN must state which historic property may be affected by 



the proposed work or include a vicinity map indicating the location of the historic property. Federal applicants must provide 
documentation demonstrating compliance with Section 106 of the NaHonal Historic Preservation Act. (c) Form of Pre
Construction Notification: The standard individual permit application form (Form ENG 4345) may be used, but the completed 
application form must clearly indicate that it is a PCN and must include all of the information required in paragraphs (b)(I) 
through (7) of this general condition. A letter containing the required information may also be used. (dl Agency Coordination: (I) 
The district engineer will consider any comments from Federal and state agencies concerning the proposed activity's compliance 
with the terms and conditions of the NWPs and the need for mttigation to reduce the project's adverse environmental effects to a 
minimal level. (2) For all NWP 48 activities requiring pre-construclion notification and for other NWP activities requiring 
preconstruction notification to the district engineer that result in the loss of greater than V2-acre of waters of the United States, 
the district engineer will immediately provkle (e.g., via facsimile transmission, overnight mail, or other expeditious manner) a copy 
of the PCN to the appropriate Federal or state offices (U.S. FWS, state natural resource or water qualfty agency, EPA, State 
Historic Preservation Officer (SHPO) or Tribal Historic Preservation Office (THPO), and, n appropriate, the NMFS). Wrth the 
exception of NWP 37, these agencies will then have 10 calendar days from the date the material is transmitted to telephone or 
fax the district engineer notice that they intend to provide substantive, site-specific comments. If so contacted by an agency, the 
district engineer will wail an additional 15 calendar days before making a decision on the preconstruction notification. The district 
engineer will fully consider agency comments received within the speCified time frame, but will provide no response to the 
resource agency, except as provided below. The district engineer will indicate in the administrative record associated with each 
preconstruction notification that the resource agencies' concerns were considered. For NWP 37, the emergency watershed 
protection and rehabilitation activity may proceed immediately in cases where there is an unacceptable hazard to life or a 
significant loss of property or economic hardship will occur. The district engineer will consider any comments received to decide 
whether the NWP 37 authorization should be modified, suspended, or revoked in accordance with the procedures at 33 CFR 
330.5. (3) In cases of where the prospective permittee is not a Federal agency, the district engineer will provide a response to 
NMFS within 30 calendar days of receipt of any Essential Fish Habitat conselVation recommendations, as required by Section 
305(b)(4}(B) of the Magnuson-Stevens Fishery Conservation and Management Act. (4) Applicants are encouraged to provide the 
Corps muHip!e copies of pre-construction notifications to expedite agency coordination. (5) For NWP 48 activities that require 
reporting, the district engineer will provide a copy of each report within 10 calendar days of receipt to the appropriate regional 
office of the NMFS. (e) District Engineer's Decision: In reviewing the PCN for the proposed activity, the district engineer will 
determine whether the activity authorized by the NWP will result in more than minimal individual or cumulative adverse 
environmental effects or may be contrary to the public interest. If the proposed activity requires a peN and will resuH in a loss of 
greater than 1Il 0 acre of wetlands, the prospective permittee should submit a mitigation proposal with the PCN. Applicants may 
also propose compensatory mitigation for projects with smaller impacts. The district engineer will consider any proposed 
compensatory mitigation the applicant has included in the proposal in determining whether the net adverse environmental effects 
to the aquatic environment of the proposed work are minimal. The compensatory mitigation proposal may be either conceptual or 
detailed. If the district engineer determines that the activity complies with the terms and conditions of the NWP and that the 
adverse effects on the aquatic environment are minimal, after considering mitigation, the district engineer will notify the permittee 
and include any conditions the district engineer deems necessary. The district engineer must approve any compensatory 
mitigation proposal before the permittee commences work. If the prospective permittee elects to submit a compensatory 
mitigation plan with the PCN, the district engineer will expeditiously review the proposed compensatory mitigation plan. The 
distrlct engineer must review the plan wlthin 45 calendar days of receiving a complete PCN and determine whether the proposed 
mitigation would ensure no more than minimal adverse effects on the aquatfc environment. If the net adverse effects of the 
project on the aquatic environment (after consideration of the compensatory mitigation proposal) are determined by the district 
engineer to be minimal, the district engineer wil l provide a timely written response to the applicant. The response will state that 
the project can proceed under the terms and conditions of the NWP. If the district engineer determines that the adverse ~ffects of 
the proposed work are more than minimal, then the district engineer will notify the applicant either: (1) That the project does not 
qualify for authorization under the NWP and instruct the applicant on the procedures to seek authorization under an individual 
permit; (2) that the project is authorized under the NWP subject to the applicant's submission of a mitigation plan that would 
reduce the adverse effects on the aquatic environment to the minimal level; or (3) that the project is authorized under the NWP 
with specific modifications or conditions. Where the district engineer determines that mitigation is required to ensure no more 
than minimal adverse effects occur to the aquatic environment, the activity will be authorized within the 45·day PCN period. The 
authorization will include the necessary conceptual or specific mitigation or a requirement that the applicant submit a mitigation 
plan that would reduce the adverse effects on the aquatic environment to the minimal level. When mltigation is required, no work 
in waters of the Unlted States may occur until the district engineer has approved a specific mitigation plan. 



28. Single and Complete Project. The activity must be a single and complete project. The same NWP cannot be used more than 
once for the same single and complete project. • 



Enclosure 3 

Pennittee: 
r: 

W. Lupe Jimenez 
California Department of Transportation 
2389 Gateway Oaks Drive (MS-15) 
Sacramento, California 95833 

File Number: SPN-2009-00069 N 

Certification of Compliance 
for 

Nationwide Permit 

"I hereby certify that the work authorized by the above referenced File Number and all required 
mitigation have been completed in accordance with the tenns and conditions of this Nationwide 
Pennit authorization." 

(Permittee) 

Return to: 

Andrea Meier 
U.S. Anny, Corps of Engineers 
San Francisco District 
Regulatory Division, CESPN-R 
1455 Market Street 
San Francisco, CA 94103-1398 

(Date) 




